STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
JANE SEI DEN,
Petitioner,
VS. Case No. 06-2400

WEXFORD HEALTH SOURCES, INC.,1

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Sept enber 20, 2006, by video teleconference, with sites in
Tal | ahassee and Lauderdal e Lakes, Florida, and Pittsburgh,
Pennsyl vani a, before Florence Snyder Rivas, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs, who presided in Tallahassee, Florida. The case was
subsequently assigned to Larry J. Sartin, Admnistrative Law
Judge, pursuant to Section 120.57(1)(a), Florida Statutes
(2006) .
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Scott M Behren, P.A
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Weston, Florida 33326
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Sniffen Law Firm P. A
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Tal | ahassee, Florida 32301



STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent term nated
Petitioner's enploynent on the basis of a perceived disability,
in violation of Section 760.10, Florida Statutes (2004),2 the
Florida Gvil R ghts Act of 1992, as anended.

PRELI M NARY STATEMENT

On Novenber 30, 2005, Jane Seiden filed an Enpl oynent
Conmplaint of Discrimnation with the Florida Commi ssion on Human
Rel ations (hereinafter referred to as the "FCHR'), nam ng
"Wexford Health Service, Inc."” the Respondent. The parti es,
following the final hearing of this matter, filed a Joint
Stipulation as to Correct Party, in which they agreed that the
correct nane of the Respondent is "Wexford Health Sources, Inc."
The style of this case has been changed to reflect this
stipul ation.

In the Conplaint, Petitioner stated the follow ng basis for
her charge:

(1) | believe that | have been
di scrim nated against by ny fornmer enployer
Wexford based upon ny termnation for ne
bei ng regarded as having a disability and
based upon ny sexual orientation (l|esbian).
This discrimnation was in violation of the
Florida Cvil Rights Act.

(2) | first becane enployed as a nurse at
the Broward Correctional Institute in 1988.
| was retained at BCl as a nurse in 2001

when Wexford took over the nedica
operations at BCl. In October 2004, | was



di agnosed with kidney cancer. | then took
FMLA | eave and short termdisability | eave.
In Cctober 2004, | was still not able to
return to work since |I needed additiona
surgery and was not yet cleared by ny
doctors to return to work. On Cctober 18,
2005 [sic], | spoke with Ellie Ziegler in HR
at Wexford and requested the paperwork for
an extension of nedical |eave w thout pay.
The papers arrived the week of COctober 25,
2004, and | had my doctor conplete them on
Cct ober 27, 2004. On Novenber 1, 2004, |
received a certified letter from Wxford
termnating ny enploynent. O her conparable
enpl oyees were not termnated in simlar

ci rcunstances so | believe that ny

term nati on was based upon discrimnatory
reasons. | was long tine enpl oyee of BC
with a stellar work record, but was

term nated even when additional |eave
paperwork was in process.

On May 30, 2006, the FCHR issued a Determ nation: No Cause,
in which it stated that it had found that "no reasonabl e cause
exists to believe that an unl awful enploynment practice
occurred.” Petitioner tinely filed a Petition for Relief with
the FCHR in which she alleged that Respondent has "unlawful |y
di scrim nated against [her] in violation of Florida Statute
§ 760.10(1)(a) by term nating her enploynent based upon a
perceived disability."

The FCHR forwarded the Petition for Relief to the Division
of Admi nistrative Hearings for assignnment of an adm nistrative
| aw judge. The Petition was designated DOAH Case No. 06-2400
and was assigned to Adm nistrative Law Judge Fl orence Snyder

Ri vas.



Pursuant to notice entered July 25, 2006, the final hearing
was schedul ed for Septenber 20 and 21, 2006.

On July 25, 2006, Respondent filed a Motion to Dism ss
Petition, arguing that Petitioner had failed to tinely file her
charge of discrimnation with FCHR It was al so argued t hat,
even if the Petition was not dism ssed as untinely, it should be
di sm ssed because Petitioner's demand for conpensatory and
punitive damages are not recoverable in this proceeding.

Respondent subsequently withdrew the portion of its Mtion
to Dismss to the extent it had been alleged that Petitioner had
untinely filed her charge of discrimnation. Respondent
wi t hdrew the Motion, but did so without prejudice to raise the
issue after the evidentiary hearing in this matter.

By Order dated Septenber 5, 2006, Adm nistrative Law Judge
Ri vas granted Respondent's Mtion to D smss, as anended. The
Order also allowed anendnent of the Petition for Relief by
interlineations to delete all references to conpensatory and
puni tive damages.

At the hearing, Ms. Seiden testified in her own behal f, and
presented the testinony of Ellie Ziegler and Arthur Victor, both
enpl oyees of Respondent. Petitioner's Exhibits 1 through 15
were received into evidence. Respondent presented the testinony

of M. Victor. Respondent's Exhibits 1 through 4 and 7 through



9 were received into evidence. Respondent's Exhibit 5 was
wi t hdrawn and Exhibit 6 was rejected.

There was a dispute during the hearing about sone notes
whi ch were taken by M. Victor during in the hearing. Those
notes were read into the record and were subsequently fil ed.
They have been marked as Petitioner's Exhibit 16. The notes
have been considered further in deciding whether a notion to
stri ke, which Adm nistrative Law Judge Rivas reserved ruling on,
shoul d be granted. Based upon a review of the transcript and
the notes, the notion to strike is denied.

The Transcript of the proceedings was filed with the
Di vision of Administrative Hearings on Cctober 24, 2006. The
parties were given until Novenber 3, 2006, 10 days after the
filing of the transcript, to file proposed reconmended orders.
Petitioner filed her Proposed Recormended Order on Novenber 2,
2006. Respondent filed Respondent's Proposed Recormended Order
and Respondent's Post-Hearing Brief on Novenber 3, 2006.

On Novenber 30, 2006, Administrative Law Judge Rivas |eft
enpl oynent with the Division of Adm nistrative Hearings w thout
entering a recomended order in this case. Accordingly,
pursuant to Section 120.57(1)(a), Florida Statutes (2006), the
case was, due to the unavailability of Adm nistrative Law Judge
Ri vas, assigned to the undersigned for entry of the Recormended

Order based upon the record.



Attenpts to |l ocate the transcript of the final hearing
after the departure of Adm nistrative Law Judge R vas were
unsuccessful. Therefore, the undersigned requested that his
adm ni strative assistant contact Respondent's counsel, who is
| ocated in Tall ahassee, and request that he all ow a copy of
Respondent's copy of the transcript to be made. On Decenber 6,
2006, Respondent filed a copy of the Transcript.

The post-hearing proposed findings of fact and concl usi ons
of law and argunent of Respondent in its Brief have been fully
considered in the preparation of this Reconmended Order.

FI NDI NGS OF FACT

A. M. Seiden's Rel evant Enpl oynent.

1. Petitioner Jane Seiden is an individual who was
enpl oyed by the Florida Departnent of Corrections at Broward
Correctional Institute (hereinafter referred to as "BCl") from
Decenber 1988 until the end of March 1999 as a |icensed
practical nurse,.

2. FromApril 1, 1999, until Cctober 7, 2001, M. Seiden
continued to work at BCl, but was enpl oyed by a private
busi ness, Prison Health Services.

3. On Cctober 8, 2001, Respondent Wexford Heal th Sources,
Inc. (hereinafter referred to as "Wexford") took over
responsi bility for providing nmedical services at BCl.

Ms. Sei den becane an enpl oyee of Wexford as of that date, after



having received a letter dated June 20, 2001, signed by Wendy
Ml dner, as Wexford's Director of Human Resources/Ri sk
Managenent, offering her enploynent with Wexford effective
October 8th. M. Seiden accepted the offer of enploynent on
June 25, 2001.

4. Wexford is a provider of health care services to
correctional facilities, including BCl.

5. Throughout Ms. Seiden's enploynent at BCl, she received
excel | ent work performance revi ews.

B. Wexford' s Leave Policies.

6. Wexford's policies concerning enployee "Fam |y and
Medi cal Leave" at the tine of Ms. Seiden's initial enploynent

with Wexford were contained in the Wexford Health Sources, |nc.

Enpl oyee Handbook (Respondent's Exhibit 9) (hereinafter referred

to as the "Enpl oyee Handbook"). The Fam |y and Medical Leave
policy was, in relevant part, as foll ows:

Enpl oyees who are eligible for Famly and
Medi cal Leave nay take up to 12 weeks of
unpai d, job protected | eave. Enployees are
eligible if they have worked for at | east
one year, and for 1,256 hours over the
previ ous 12 nont hs.

Reasons for taking unpaid | eave are:



? for a serious health condition that nmkes
the enpl oyee unable to performthe
enpl oyee' s | ob.

7. The Wexford Enpl oyee Handbook, Revised 09/01/ 04

(Petitioner's Exhibit 9) (hereinafter referred to as the
"Revi sed Enpl oyee Handbook"), established policies governing
"Time Of" in Section 5. Pursuant to Policy 5.3, all enployees
are allowed to apply for a | eave of absence for nedical reasons.
The period of the absence is |imted, however, to 12 weeks,
consistent with the Fam |y and Medi cal Leave Act (hereinafter
referred to as the "FMLA"), unless the enployee is eligible for
"“income replacenent benefits,” for exanple for a short-term
di sability pursuant to Section 4.5, which provides the
fol | owi ng:

Wexford provides sone i ncone protection for

enpl oyees who are unable to work for an

extended period of tine due to illness or

injury through its Short-Term Disability

Leave (STD) insurance program

You are eligible for STD benefits if:

You Have conpl eted one year of
conti nuous service

You work a mnimum of 30 hours per week
and are covered by health insurance.

Eligi bl e enpl oyees are entitled to short -
termleave for up to 26 weeks in a rolling
12-nonth period. The rolling 12-nonth
period is cal culated by counting backwards
fromthe date of the | eave request. For
exanple, if you request a | eave in Novenber,



the rolling 12-nmonth period is from Novenber
of the previous year to Novenber of the
current year.

You will be required to provide a nedica
doctor's certificate to qualify for short-
termdisability |l eave. STD runs concurrent
with the Fam |y and Medi cal Leave Act
(FMLA).  Your weekly benefit is 50% of your

weekly salary to a maxi mum of $300,
whi chever is |ess.

8. Thus, Wexford policies, at the tines relevant, allowed
eligible enployees to take up to 12 weeks of |eave pursuant to
the FMLA and 26 weeks of what Wexford terned "short-term
disability" leave, the latter to run concurrently wth the 12
weeks of fam |y nedical |eave.

9. Policy 5.3 describes Wxford' s policy concerning "Wen
Return to Work is Not Possible":

If follow ng 26 weeks of nedical |eave you

remain unable to return to work your

enpl oynent will be termnated. |If you are

able to work at a later point in tinme, you

are welconme to reapply for enploynent. Your

past history and work background will be

taken into consideration for reenploynent

pur poses.
Consi stent with this policy, Wexford does not grant extensions
of the 26 week, short-termdisability maxi nrum absence. Also
consistent with the policy, Wxford treats an enpl oyee as

termnated at the end of the 26 week short-termdisability

absence if the enpl oyee does not return to work.



10. Policies 5.3 and 5.4 provide the procedural
requi rements for applying for a nedical |eave of absence (forns
to file, providing health care professional certifications of
illness, etc.) and other procedures and the conditions for which
FMLA | eave will be granted. O relevance to this matter, one of
the conditions for which FMLA |l eave will be granted is: "a
serious health condition that makes you unable to performthe
essential functions of your job." Policy 5.4.

11. Policy 5.7 of the Revised Enpl oyee Handbook is the
establ i shed procedure for "Personal Leave of Absence - Unpaid."
That Policy provides, in pertinent part”

Wth the approval of nmanagenent and the Vice
Presi dent of Human Resources, you may be
granted an unpai d personal |eave for

unusual , unavoi dabl e situations requiring an
absence fromwork. The unpaid personal

| eave is for a pre-determ ned period of

time. Unpaid personal |eaves of absence are
awar ded at the discretion of managenent and

cannot be presuned or guaranteed.
You nmust use all avail able PTO [ personal
time off] before requesting personal |eave.

12. As reasonably interpreted by Wexford, the Unpaid
Personal Leave of Absence policy is not used or intended for use
as a method of taking off tinme in addition to the tinme off
al | owed by Wexford's policies governing FMLA | eave and short -

termdisability |eave.

10



C. Ms. Seiden's Absence from Wexford.

13. M. Seiden, who acknow edged receipt of, and
responsibility for reading, the Enpl oyee Handbook at the tine
she was enpl oyed by Wexford, was di agnosed with kidney carci nona
in 2004. As a result of her illness she did not rest
confortably and, therefore, woke up during the night, she could
not sit for long periods of tinme, and, although not fully
devel oped in the record, she required hospitalization.

14. As a result of her illness, Ms. Seiden was, due to a

"serious health condition,” "unable to performthe essenti al
functions of [her] job." As a consequence, the |ast day that
Ms. Sei den worked at BClI was April 26, 2004.

15. Ms. Seiden was provided a Menorandum dated May 6,
2004, from Tara M DeVenzi o, Ri sk Managenent/Leave Conpli ance
Assi stant (hereinafter referred to as the "May 6th Menoranduni).
The May 6t h Menmorandum, which Ms. Seiden read, states that
Wexford had been notified that she was requesting a | eave of
absence and is "in need of Fam |y Medical Leave (FM.) and Short
Term Disability (STD) forns." Those fornms were included with
the May 6th Menorandum  The May 6th Menorandum goes on to
explain the procedures Ms. Seiden was required to followin

maki ng her request for |eave and the extent of |eave avail able

to her.

11



16. The May 6th Menorandum al so informed Ms. Seiden that,
consistent with Wexford's witten | eave policies, the "[naxinmm
anmount of tine allotted for Short Term Disability is 26-weeks on
arolling twelve (12) nonth period . . ." and that "[i]f you do
not return when your |eave has ended, you will be considered to
have voluntarily term nated enpl oynent."

17. Consistent with the May 6th Menorandum and t he
policies of the Enpl oyee Handbook, Ms. Seiden conpleted the
forms required by Wexford to apply for FMLA and short-term
disability | eave to begin in April 2004, and end in Cctober
2004. Ms. Sei den executed a Wexford Famly / Medical Leave of
Absence Request (hereinafter referred to as the "Initial Leave
Request") on May 10, 2004. (Petitioner's Exhibit 14). On the
Initial Leave Request Ms. Seiden checked a box which indicated
her reason for requesting | eave was "Serious health condition
t hat makes ne, the enployee, unable to performthe functions of
my position.” A space on the Initial Leave Request for "Date
Leave of Absence to End" was |eft blank.

18. Also provided to Wexford with the Initial Leave
Request, was a Certification of Health Care Provider
(hereinafter referred to as the "Certification"), as required by
Wexford' s | eave policies. The Certification was fromN ne J.
Pearl nutter, MD. Dr. Pearlnutter reported on the Certification

that Ms. Seiden's "serious health condition" was a "renal nmss"

12



and that hospitalization was necessary. Dr. Pearlnmutter also
stated "yes at this tinme" in response to the foll ow ng question
on the Certification:

If medical |eave is required for the

enpl oyee' s absence from work because of the

enpl oyee's own condition (including absences

due to pregnancy or a chronic condition), is

t he enpl oyee unable to performwork of any

ki nd?

19. M. Seiden's Initial Leave Request was approved and
she was provided a Menorandum dat ed May 25, 2004, from
Ms. DeVenzi o, nenoralizing the approval. M. DeVenzio inforned
Ms. Seiden that her | eave was approved "to commence on April 26,
2004."

20. Ms. Seiden's 26-week period of |eave began on
April 26, 2004, ended Cctober 25, 2004. Throughout this period,
Ms. Seiden remai ned absent from BCl.

21. On COctober 22, 2004, a Friday, Ms. Seiden tel ephoned
Ellie Zeigler a Human Resources Generalist for Wexford, and
spoke to her about the pending end of her approved | eave.

Ms. Seiden informed Ms. Zeigler that she wanted to request an
extension of her |eave, which Ms. Zeigler had not authority to
grant or deny.

22. Ms. Zeigler, who had not authority to approve or

di sapprove the request for an extension, told Ms. Seiden that

she woul d send her fornms, which she would have to file in order

13



to request additional |eave. M. Zeigler also explained to

Ms. Seiden that the maxi num | eave avail able to her had been
exhausted, and that, because her physician had not rel eased her
for return to work, her enploynment with Wexford woul d be
considered termnated if she did not return to work the

foll owi ng Monday. Ms. Zeigler also told Ms. Seiden that a
letter to that effect would be sent to her.

23. M. Zeigler, as prom sed, sent Ms. Seiden a Wexford
Famly / Medical Leave of Absence Request. On Wdnesday,

Cct ober 27, 2004, two days after Ms. Zeigler's approved absence
ended, Ms. Seiden executed the Wexford Fam |y / Medical Leave of
Absence Request (hereinafter referred to as the "Second Leave
Request") which Ms. Zeigler provided to her. Again, she checked
as the "Reason for Leave" the box indicating "Serious health
condition that nmakes nme, the enpl oyee, unable to performthe
functions of ny position" and the "Date Leave of Absence to End"
space was | eft Dbl ank.

24. A second Certification of Health Care Provider form
(hereinafter referred to as the "Second Certification"),
executed by Dr. Pearlnutter was provided with the Second Leave
Request. Dr. Pearlnutter |isted, anong other things, carcinonma
of the kidney as Ms. Seiden's illness. VWile Dr. Pearlnutter
indicates a "2 nonth" duration for one of the listed conditions,

she did not indicate when Ms. Seiden would be able to return to
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work at the end of two nonths. Again, Dr. Pearlnutter answered
"yes" to the question quoted in Finding of fact 18.

25. The Second Leave Request, which was sent by certified
mai | on Thursday, October 28, 2004, three days after the end of
Ms. Seiden's approved | eave, was received by Wexford on Monday,
Novenber 1, 2004, seven days after the end of her approved
| eave.

D. The Termi nation of Ms. Seiden' s Enpl oynent.

26. On Qctober 25, 2004, the last day of Ms. Seiden's
approved absence, Arthur Victor, Wexford's Human Resources
Manager, and Ms. Zeigler exchanged e-mails concerning M.
Seiden. In response to an inquiry fromM. Victor, M. Zeigler
informed M. Victor that Cctober 25, 2004, was the |ast day of
Ms. Seiden's approved |eave. 1In response to Ms. Zeigler's
information, M. Victor wote "[t]hen there is no extension.
Six nmonths is up 10/30/04. You need to talk to Ron Mller re.
termnation.” This decision was consistent with Wxford's
written policies and was based upon Ms. Seiden's failure to
return to work on Cctober 25, 2004.

27. Gven M. Victor's statenent that "there is no
extension," it is found that M. Victor had been infornmed that
Ms. Seiden intended to request an extension of her approved
absence. It is also found that Wexford was aware of the reason

for Ms. Seiden's absence: kidney cancer. Finally, it is found
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that, by term nating Ms. Seiden's enploynment, Wexford denied the
request ed extension.

28. After receiving M. Victor's e-mail indicating that
Ms. Seiden would be term nated, Ms. Zeigler wote to Ron M| er
and Judy Choate, Ms. Seiden's supervisor, and informed them of
the foll ow ng:

| received a call fromJane |ast friday
[sic] requesting an extension for her fnla.
Jane's 26 weeks for her std/fma has expired
as of today (10/25/04). | just spoke with
Jane and inform|[sic] her that her Dr. has
not released her for full duty and that she
was exhausted all of her authorized fnma/std
| eave and that Wexford considers her to have
resigned fromher position. | told Jane
that Judy will be sending her a letter
confirm ng her of the above.

To Ms. Choate, Ms. Zeigler continued:

The letter should be sent fromyou.
Attached you will find a copy of the letter
that Art has drafted for your [sic] to send
to Jane regarding her std/fma. . . . .

Al so, please conplete the "Terni nation
Processing Fronf and forward it to the
Pittsburgh office so | can term her out of
the system

29. The draft termnation letter provided to Ms. Choate
and dated October 26, 2004, was signed by Ms. Choate and sent to
Ms. Seiden. The letter (hereinafter referred to as the
"Term nation Letter") states, in part:

As you are aware, you have exhausted al
aut hori zed Fam |y and Medical / Short Term

Disability | eave. You were to return to
wor k on QOctober 25, 2004. Since you have

16



not returned, Wexford Health Sources, Inc.
considers you to have resigned your position
as a Licensed practical [sic] Nurse,

ef fective Cctober 25, 2004.

If you are in disagreenent with this letter,
pl ease contact nme imediately but no |ater
t han 4: 00pm on 10/28/ 02004 at . . . . If
it is determned that there were extenuating
circunstances for the absence and failure to

notify, you nmay be considered for
rei nst at enent.

30. Ms. Seiden received the Term nation Letter on
Novenber 3, 2004. She did not contact Ms. Choate about the
matter. Al though she had been infornmed on Cctober 22, 2004,
that she would be term nated by Wexford during her tel ephone
conversation with Ms. Zeigler, Novenber 3, 2004, constitutes the
first official notice of Wexford' s adverse action which
Ms. Sei den received.

31. The effective date of Ms. Seiden's term nation was
Oct ober 25, 2004.

E. The Reason for Ms. Seiden's Term nati on.

32. Ms. Seiden was term nated because, consistent with
witten Wexford policies which Ms. Seiden had been informed of
on more than one occasion, M. Seiden had exhausted the maxi num
fam |y medical |eave and short-termdisability | eave she was

aut hori zed to take.
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33. Having used the nmaxi num aut hori zed nedi cal | eave,
Ms. Seiden was still unable to performany of the functions and
duties required of her position. Due to her illness, she was
sinmply unable to performany work at all during the period
relevant to this case, a fact Wexford was aware of. \Wile she
testified at hearing that she had been told by her physician
that she would be able to return to work in January 2005, that
testimony constitutes hearsay upon which a finding of fact wll
not be nade. Mre significantly, Wexford was never inforned by
Ms. Seiden or her physician that she would be able to work.

34. Wexford's policies gave Ms. Seiden | eave in excess of
the 12 weeks required by the FMLA. Wexford was not required to
do nore.

F. Ms. Seiden's Claimof Discrimnation.

35. M. Seiden filed her Enploynment Conpl aint of
Di scrimnation with the FCHR on Novenber 30, 2005, or 392 days
after being inforned that she had been term nated and 401 days
after her actual Cctober 25, 2004, term nation date.

36. After a Determ nation: No Cause was issued by the
FCHR, Ms. Seiden filed a Petition for Relief in which she
al l eged that Wexford had "violated the Florida Cvil Rights Act
of 1992 by termi nating [her] based upon a perceived disability."
No allegation of failure to provide an acconmodati on for her

disability was alleged in the Petition.
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G Sunmmary.

37. The evidence proved that Ms. Seiden failed to file her
conplaint of discrimnation with the FCHR within 365 days of the
discrimnatory act. She offered no explanation as to why she
did not do so.

38. Ms. Seiden failed to establish a prim facie case of

unl awf ul enpl oynment discrimnation. Wile she did prove that
she suffered from ki dney cancer and that, as a result of her
i1l ness she was unable to performthe duties of her position,
which may constitute a disability, she ultimately failed to
prove that she was a "qualified individual" wth or wthout an
accomodation. From April 2004 through Cctober 22, 2004, when
she orally informed Wexford that she desired an extension of
| eave, her termi nation from enploynment on Cctober 25, 2004, and
on Novenber 1, 2004, when her formal request for an extension of
| eave was received by Wexford, Ms. Seiden, along with her
physi cian, reported to Wexford that she was unable to carry out
her enpl oynment duti es.

39. M. Seiden also failed to prove that she was
term nated because of her illness, on the basis of a perceived
disability.

40. Finally, Wexford proved a non-pretextual, non-

discrimnatory reason for termnating Ms. Seiden's enploynent.
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CONCLUSI ONS OF LAW

A. Jurisdiction.

41. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2006).

B. M. Seiden's Charge.

42. Ms. Seiden has alleged that Wexford violated Section
760. 10, Florida Statutes, part of the Florida Cvil R ghts Act
of 1992, as amended, which provides in pertinent part:

(1) It is an unlawful enploynent practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherw se to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges or enploynent, because of such
i ndividual's race, color, religion, sex,

national origin, age, handicap, or narita
st at us.

Florida courts routinely rely on decisions of the federal courts
construing Title VIl of the Civil R ghts Act of 1964, codified
at Title 42, Section 2000e et seq., United States Code, ("Title
VII"), when construing the Florida GCvil R ghts Act of 1992,
"because the Florida act was patterned after Title VII." Harper

v. Bl ockbuster Entertai nnent Corp., 139 F.3d 1385, 1387 (11th

Cr. 1998), citing, inter alia, Ranger Insurance Co. v. Bal

Har bor Club, Inc., 549 So. 2d 1005, 1009 (Fla. 1989), and
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Florida State University v. Sondel, 685 So. 2d 923, 925, n. 1

(Fla. 1st DCA 1996).

43. M. Seiden has alleged that Wexford violated Section
760. 10, Florida Statutes, by term nating her enploynent due to a
perceived disability, in particular kidney cancer. Although not
precisely pled, Ms. Seiden has alleged that Wexford termnated
her enpl oynent rather than grant her a reasonabl e acconmopdati on,
a requested extension of nedical |eave.

C. The Burden of Proof.

44. Ms. Seiden has the burden of proving by a
preponderance of the evidence that she was the victim of
enpl oynent di scrim nation, which she can establish either
t hrough direct evidence of discrimnation or through
circunstantial evidence, which is evaluated within the franmework
of the burden-shifting analysis first articulated in MDonald

Dougl as Corp. v. Green, 411 U S 792, 802-04 (1973). See Logan

v. Denny's Inc., 259 F.3d 558, 566-67, 567, n. 2 (11th Grr.

2006) .

45. Under a McDonnel |l Dougl as analysis, a petitioner has

the burden of establishing by a preponderance of the evidence a

prima facie case of unlawful enploynent discrimnation. |If the

prinma facie case is established, the burden then shifts to

enpl oyer to rebut this prelimnary showi ng by producing evi dence

that the adverse action was taken for sonme legiti mte, non-
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discrimnatory reason. |If the enployer rebuts the prim facie

case, the burden shifts back to petitioner to show that the
enpl oyer's articul ated reasons for its adverse enpl oynent

deci sion were pretexual. See Texas Departnent of Community

Affairs v. Burdine, 450 U S. 248, 101 S. . 1089, 67 L. Ed. 2d

207 (1981).

D. M. Seiden's Conplaint was Not Tinely.

46. Before conpleting a McDonnell Douglas analysis in this

case, a prelimnary matter nust be addressed. That natter
i nvol ves the question of whether Ms. Seiden conplied with
Section 760.11(1), Florida Statutes.

47. Section 760.11(1), Florida Statutes, provides that a
person who clains to have been the victimof an "unl awf ul
enpl oynent practice" nmust file a charge of discrimnation with
the FCHR, the federal Equal Enpl oynent Opportunity Comm ssion,
or "any unit of government of the state which is a fair-
enpl oynment -practi ce agency under 29 CF. R ss. 1601. 70-1601. 80"
"Within 365 days of the alleged violation,” in order for the
person to pursue relief from FCHR

48. Before proceeding with a claimof enploynent
di scrimnation, an aggrieved party nust first exhaust
adm nistrative renedies by filing "a conplaint wwth the FCHR

wi thin 365 days of the alleged violation.” Wodhamyv. Bl ue

Cross and Blue Shield of Florida, Inc., 829 So. 2d 891, 894
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(Fla. 2002)(citing Section 760.11(1), Florida Statutes);

Caraballo v. South Stevedoring, Inc., 932 F. Supp. 1462, 1464

(S.D. Fla. 1996)("Section 760.11 requires that a putative
plaintiff file a charge of discrimnation with the FCHR within
365 days of the alleged discrimnation.").

49. The issue of whether Ms. Seiden's conplaint was tinely
filed was raised by Wexford prior to the final hearing of this
case and in Respondent's Pre-Hearing Stipulation. The evidence
proved that she failed to conply with the foregoing requirenent.

50. The evidence in this case proved there are a nunber of
potenti al dates upon which the 365-day period should be
considered to have started:

a. The earliest date is May 6, 2004, the date she was
informed that she would be term nated from her enploynent if she
did not return to work at the end of her |eave period;

b. The next potential date is COctober 22, 2004, when
Ms. Ziegler informed Ms. Seiden that she was going to be
term nated on October 25, 2004, if she failed to report for
wor K;

c. The next potential date is October 26, 2004, the date
of the Term nation Letter;

d. The next potential date is Novenber 1, 2004, the date

she first reported the FCHR that she was term nated; and
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e. The last potential date is Novenber 3, 2004, the date
she actually received the Term nation Letter.

51. It is concluded that the nost reasonable and
appropriate date is October 25, 2004. M. Seiden had been, at a
mnimm told twce that she would be term nated from her
position effective on the | ast date of her approved absence if
she did not return to work. The last tinme she was rem nded of
this, was October 22, 2004, when Ms. Zeigler told her she would
be term nated Cctober 25, 2004, and that a letter to that effect
woul d be sent to her. She was, therefore, fully aware of the
date of the alleged discrimnatory act, the October 25, 2004,
enpl oynent term nation, and the subsequent receipt of the
Term nation Letter was nothing nore than a formality as far as

putting her on notice of the event. See Dring v. MDonnel

Dougl as Corp., 58 F.3d 1323, 1328 (8th Cr. 1995)("the actual

accrual date is sinply the date on which the adverse enpl oynment
action is comunicated to the plaintiff.").

52. Ms. Seiden was, consequently, required to file her
conmpl ai nt of discrimnation with FCHR 365 days from Cct ober 25,
2004, or Cctober 25, 2005. This she failed to do under any view
of the evidence as to when her conplaint was fil ed.

53. The date she is considered to have filed her conplaint
is not Novenber 30, 2005, the date she first filed her formal

charge of discrimnation with FCHR, it is actually Novenber 1,

24



2005, the date when she filed, through counsel, a conpleted
Techni cal Assistance Questionnaire for Enpl oynent Conplaints
(hereinafter referred to as the "FHCR Questionnaire"). The FHCR
Questionnaire specifically states the foll ow ng:

* SPECI AL NOTE: If today's date is within 21
days of required final filing date (365

days . . . fromdate of alleged
discrimnation stated in item
2.b.[sic]), | desire to submt this
questionnaire as a formal conpl aint and
aut hori ze the Comm ssion to fill out a

formal conplaint formand send to

Respondent and provide a copy for ne to

sign and return imedi ately upon

request.
The date of discrimnation listed in item3.b. on the FCHR
Questionnaire is Novenber 1, 2004.

54. Wile the FCHR Questionnaire was filed on the 365th
day after the date Ms. Seiden reported in the FCHR Questionnaire
as the date of the discrimnatory act (Novenber 1, 2004), that
date is incorrect. The date upon which the 365-day |imtation
peri od began to run was Oct ober 25, 2004, the date she was
actually term nated from her enpl oynent.

55. Cctober 25, 2004, is also the date upon which
Ms. Seiden's request for an accommodation is considered to have
been rejected. She had informed Wexford, through Ms. Zeigler,

on COctober 22, 2004, that she wi shed to have her | eave extended.

Despite that verbal notice to Wexford, her position was
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term nated, thus effectively denying her requested
acconmmodat i on.

56. M. Seiden's conplaint, having been filed on
Novenber 1, 2004, was not filed within 365 days of the date of
al l eged discrimnation and her Petition should be dismssed for
t hat reason

E. Ms. Seiden Failed to Present a Prima Faci e Case.

57. Even if it is assunmed that Ms. Seiden's conplaint was
tinely made, Ms. Seiden has presented no persuasive direct
evi dence that she was discrimnated agai nst because of handi cap,
and she nust, therefore, rely on the presunption set forth in

McDonal d Dougl as to establish a prima facie case of

di scrimnation by showing that (1) she has a disability; (2) she
was a qualified individual; and (3) she was discrim nated

agai nst because of her disability. See Haas v. Kelly Servs.

Inc., 409 F. 3d 1030, 1035 (8th Cir. 2005); Chapman v. Al

Transp., 229 F.3d 1012, 1024 (11th Gr. 2000).

Ms. Seiden's "Disability."

58. Ms. Seiden has argued that her Kkidney carcinonma
constitutes a disability. In support of her argunent, she has
cited EEOC Questions and Answers About Cancer in the Wrkpl ace
and the Anmericans with Disabilities Act, at
www. eeoc. gov/ facts/ cancer. htnml, at page 2 (hereinafter referred

to as the "EEOC Wb Site"). M. Seiden's reliance upon the
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information found at the EEOC Wb Site is m splaced for a nunber
of reasons. First, the EECC Web Site does not constitute
precedent in any form Secondly, what the web site says about
whet her cancer is a disability merely describes the types of

t hi ngs whi ch nust be considered in order to determ ne whet her
cancer is a disability:

2. Wen is cancer a disability under the
ADA?

Cancer is a disability under the ADA when it
or its side effects substantially limt(s)
one or nore of a person's major life
activities.

Exanpl e: Follow ng a | unpectony and
radi ati on for aggressive breast
cancer, a computer sales
representative experienced extrene
nausea and constant fatigue for six
nont hs. She continued to work during
her treatnent, although she frequently
had to cone in later in the norning,
work later in the evening to nmake up
the time, and take breaks when she
experi enced nausea and vomting. She
was too exhausted when she cane hone
to cook, shop, or do household chores
and had to rely al nost exclusively on
her husband and children to do these
tasks. This individual's cancer is a
disability because it substantially
limts her ability to care for
hersel f.

Exanpl e: A tel ephone repairman with
an advanced form of testicul ar cancer
has chenot herapy and surgery that
render himsterile. He is an

i ndividual with a disability under the
ADA because he is substantially
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limted in the major |ife activity of
repr oducti on.

Even when the cancer itself does not
substantially limt any major life activity
(such as when it is diagnosed and treated
early), it can lead to the occurrence of

ot her inpairments that nay be disabilities.
For exanple, sonetines depressi on may
develop as a result of the cancer, the
treatnment for it, or both. Wuere the
condition |lasts |ong enough (i.e., for nore
t han several nonths) and substantially
[imts a mgjor life activity, such as
interacting with others, sleeping, or
eating, it is a disability within the
meani ng of the ADA.

Cancer also may be a disability because it
was substantially limting sone tine in the
past .

Finally, cancer is a disability when it does
not significantly affect a person's najor
life activities, but the enployer treats the
individual as if it does.

Exanple: An individual with a facial
scar fromsurgery to treat skin cancer
applies to be an airline custoner
service representative. The

i nterviewer refuses to consider him
for the position because she fears
that his scar will make custoners
unconfortable. |In basing her decision
not to hire on the presuned negative
reactions of custoners, the
interviewer is regarding the applicant
as substantially limted in working in
any job that involves interacting with
t he public.

Exanple: After making a job offer, an

enpl oyer learns that an applicant's
genetic profile reveals an increased
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susceptibility to col on cancer
Al t hough the applicant does not
currently have and may never in fact
devel op col on cancer, the enpl oyer
W thdraws the job offer solely based
on concerns about productivity,
i nsurance costs, and attendance. The
enpl oyer is treating the applicant as
if he has a disability.
Under the ADA, the determ nation of whether
an individual currently has, has a record
of, or is regarded as having a disability is
made on a case-by-case basis.
Finally, and nost inportantly, Ms. Seiden failed to offer
sufficient evidence to prove by a preponderance of the evidence
that her condition cones within the foregoing discussion.

59. In order for Ms. Seiden to prevail on this issue, she
was required to present adequate proof that she neets the
statutory definition of "disability" under the ADA (and
consequently a "handi cap" under the FCRA). She was required to
prove that, as a result of the cancer, she suffered from"a
physi cal or mental inpairnent that substantially [imts one or
nore of the nmajor life activities the individual." 42 U S.C
8§ 12102(2)(A). Merely proving a physical illness or a physical
i mpai rment, such as cancer, alone is not enough.

60. First, Ms. Seiden offered no proof to establish that
Wexford considered her disabled as a result of her illness. The

evi dence clearly proved that Ms. Seiden was term nated, not with

regard to what her illness was, but because Wexford's policies
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called for her term nation when she failed to return to work
after a 26-week absence.

61. Wiether she also failed to prove that her illness was
a physical or mental inpairnent that substantially limted one
or nore of her mpjor life activities is a nore difficult issue

The case of Dogmanits v Capital Blue Cross, 413 F. Supp. 2d 452

(E.D. Pa. 2005), is a case alnost directly on point wwth this
one. Wiile the court in Dogmanits did not resolve the issue of
whet her Plaintiff's cancer constituted a disability, the court
does explain the issue:

To qualify as "disabl ed" under the ADA, a
cl ai mant nust establish that he or she has a
physi cal or nmental inpairnment that
substantially limts major |ife activities.
Toyota Motor Mg., Inc. v. WIllianms, 534
U S. 184, 195, 151 L. Ed. 2d 615, 122 S. Ct.
681 (2002). EECC regul ations created for
interpreting the ADA define "substantially
[imt" as "Unable to performa major life
activity that the average person in the
general popul ation can perforni; or
"significantly restricted as to the
condi tion, manner, or duration under which
t he average person in the general popul ation
can performthat same mpjor life activity."
ld. At 195-196 (quoting 29 CF.R 8§
1630.2(j).). The nature and severity of the
i mpai rment, the duration or expected
duration of the inpairnment, and the actual
or expected permanent or |ong-terminpact of
t he inpai rnment shoul d al so be consi der ed.

ld. At 196 (quoting 29 CF.R §

1630. 2(j) (2) (i)-(iii)).

There is little question that the life-
threatening, debilitating effects of cancer
and its subsequent treatnent can qualify as
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an "inpai rnent” under the ADA. However, the
determ nation of whether an individual is
"di sabl ed" is not based solely on a nane or
the stereotypical nature and character of an
i npai rment, but rather on the "effect of
that inpairnment on the life of the

i ndividual." 1d. At 198.

Dognmani ts at 458.

62. While Ms. Seiden offered limted testinony about her
inability to rest confortably or to sit for |ong periods, she
offered virtually no details as to the extent of her illness.
For exanple, the record is silent as to what medi cal procedures
were perfornmed while she was in the hospital or after. The
record is also silent as to what side effects she has suffered
from if any. Finally, she offered no evidence as to her |ong-
or short-term prognosis.

63. The only possible "inpairnent” M. Seiden proved was
her inability to work, the same type of inpairnment suffered by
the plaintiff in Dogmanits. While it would appear that the
inability to work would constitute an "inpairnment” which woul d
|l ead to the conclusion that an individual has a "disability,"
the failure of the court in Dognanits to address the issue
causes doubt. Consequently, like the court in Dognmanits, it is
concluded that this issue need not be resol ved because
Ms. Seiden has failed to carry her burden as to the other prongs

of a prima facie case.
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Ms. Seiden's Qualification to Wrk

64. M. Seiden has argued, in support of the second issue

she was required to establish in order to prove a prina facie

case, that she was a "qualified individual" if she should had
been granted the additional extension of |eave she requested.
Again, she relies, not on case law, but the EEOC Wb Site. Like
the i ssue of whether she has proved that she has a disability,
the EEOCC Wb Site offers little support as to whether she was a
"qualified individual."

65. Again, the Dogmanits case is on point. In Dogmanits
the plaintiff was, |like Ms. Seiden, unable to performthe
essential tasks of her job. |In addressing the issue, the court
states, in part:

The ADA defines a "qualified individual"
as "an individual with a disability who,
with or wi thout reasonabl e accommodati on,
can performthe essential functions of the
enpl oyment position that such individual
hol ds or desires." 42 U S.C. § 12111(8).

Det er mi ni ng whet her sonmeone is a qualified

i ndividual is a two-part inquiry. First,
the plaintiff nmust denonstrate that he or

she possess the skill, experience, or
education necessary to adequately perform
the job. . . . Next, a plaintiff nust

establish that he or she can performthe
essential functions of the position, with or
Wi t hout reasonabl e acconmodation. |d.

"This decision is to be nade at the tine of
the enpl oynent decision.” Wite v. Stroh
Brewery Co., 15 F. Supp. 2d 734, 737 (E D
Pa. 1998).
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Upon | earning of an enployee's disability,
an enployer has a duty to engage in a good
faith interactive process with the enpl oyee
to seek reasonabl e accommdati ons.

Wllianms, 380 F.3d at 761. . . . In sone

ci rcunstances, a |eaves [sic] of absence for
medi cal treatnent can al so be considered as
a reasonabl e accommodati on. Shannon v. City
of Phil adel phia, 1999 U.S. Dist. LEXI S 18089
at *20-23 (E.D. Pa. Nov. 23, 1999)(citing
cases fromthe First, Sixth, and Tenth
Circuits as well as EEOC gui delines for
interpreting the ADA, 29 CF.R § 1630.2(0)

App.) .
Dogrmani ts, at 460.

66. Like the plaintiff in Dogmanits, Ms. Seiden at all
times relevant to this matter was unable to return to work. On
this point, both Ms. Seiden and her physician informed Wxford
that she was unable to performany of the functions of her
enpl oynent fromthe date she originally applied for |eave up
until the date she filed her second | eave request. She was,
therefore, not a qualified individual unless, as she argues,
Wexford shoul d have granted her request for extended | eave as a
reasonabl e accommodati on, an issue which, while not specifically
articulated in any of her pleadings, is a necessary part of the
i ssue she did raise: was she discrimnated agai nst due to her
disability. Proving that issue necessarily requires proof that
she was a "qualified individual”™ with or w thout accommodati on,
and, therefore, she effectively placed Wexford on notice that

accommpdati on was an issue in this case.
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67. Going to the nerit of the reasonabl e accomodati on
issue, it is concluded that Ms. Seiden failed to neet her
burden. What she proved was that she requested an open-ended
extension of her approved |leave. No projected date for her
return was given by her or her physician. Wile she testified
t hat her physician had told her she would be able to return to
work in January 2005, that testinony was hearsay. Additionally,
even if it has been proved in this case that she could have
returned in January 2005, the evidence failed to prove that
Ms. Seiden or her physician ever infornmed Wxford of any
projected return date. Therefore, the accommobdati on she sought
was to allow her to remain absent fromher position until sone
unspecified future date, a date beyond the six nonths she had
al ready been absent from her enploynent. |ndeed, she asked that
she be allowed further | eave w thout any assurance that she
woul d ever return.

68. The Dogmanits case addressed this very issue. After
recogni zing that a | eave of absence may constitute a reasonabl e
accomodati on, the court goes on to state:

However, |eave tinme nust enable the
enpl oyee to performhis or her essential job
functions in the near future. Conoshenti v.
Pub. Serv. Elec. & Gas Co., 364 F.3d 135,
151 (3d Cir. 2004). The weight of th4e
autority in the Third Crcuit, as well as
other Circuits, clearly establishes that a

| eave of absence for an indefinite duration
is not a reasonabl e accommpdati on. See
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e.g., Fogleman v. Greater Hazelton Heal ht

Al liance, 122 Fed. Appx. 581, 2004 KW
2965392 at *3 (3d G r. 2004)(holding that an
i ndefinite or open-ended | eave "does not
constitute a reasonaqbl e accommmodation");

Peter v. Lincoln Technical Inst., 255 F.

Supp. 2d 417, 437 (E.D. Pa. 2002)(citing to

Fourth, Fifth, Sixth, and Tenth Circuits in

concluding that "an indefinite | eave is

i nherently unreasonabl e").
Dogrmani ts, at 460-461

69. It is, therefore, concluded that an open-ended

extensi on of | eave does not constitute a reasonable
accommodation. M. Seiden was, consequently, not a "qualified
i ndi vi dual " because she failed to prove that she could "perform
the essential functions of the position, with or w thout

r easonabl e accommodati on. "

The Lack of Discrimnation

70. Finally, Ms. Seiden failed to prove the third prong of

a prina facie case: that she was term nated because of a

disability. Instead, the evidence proved that, |ike any other
enpl oyee of Wexford, she was given a maxi num of 26 weeks of

medi cal |eave and that, failing to return at the end of the 26
week period, she was term nated. This treatnment is spelled out
in Wexford's witten policies and applies to all individuals.
Even if she were considered to have a disability, she failed to
prove that her disability played any direct part in Wexford's

decision to term nate her
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F. The Utimte Burden of Proof.

71. Based on the findings of fact herein, M. Seiden

failed to neet her burden of establishing a prina facie case of

disability discrimnation. Even if she had, Wexford net its
burden of establishing a legitimate, non-discrimnatory reason
for termnating Ms. Seiden's enploynent: she had used all of
the nedical |eave allowed to enpl oyees pursuant to Wexford's
written policies. Consistent with those polices, which, again
apply to all enpl oyees, her enploynent was term nated when she
failed to return to work after she had exhausted her approved
| eave.

72. Finally, the evidence offered by Ms. Seiden was not
sufficient to establish that the reasons given by Wxford for
the term nation of her enploynment were pretext. M. Seiden,
therefore, did not prove by a preponderance of the evidence that
Wexford discrimnated agai nst her on the basis of a perceived
disability when it term nated her enpl oynent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMMENDED t hat the Florida Conmm ssion on Human
Rel ations enter a final order dismssing the Petition for Relief

filed by Jane Sei den.
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DONE AND ENTERED t his 18th day of January, 2007, in

Tal | ahassee, Leon County, Flori da.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of January, 2007.

ENDNOTES

'/ The Respondent was originally incorrectly identified as
"Wexford Health Services, Inc.” The correct corporate nane of

t he Respondent is "Wexford Health Solutions, Inc.” On

Septenber 21, 2006, the parties filed a Joint Stipulation as to
Correct Party agreeing to the correct nane of Respondent. The
style of this case has been changed to reflect this stipulation.

2/ Al references to the Florida Statutes shall be to the 2004
edition unl ess otherw se indicat ed.

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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Scott M Behren, Esquire

Scott M Behren, P.A

2853 Executive Park Drive, Suite 103
Weston, Florida 33326

Robert J. Sniffen, Esquire
Sniffen Law Firm P. A

211 East Call Street

Tal | ahassee, Florida 32301

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this reconmended order. Any
exceptions to this recormmended order should be filed with the
agency that will issue the final order in this case.
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